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Section 35.150(a) — Existing facilities states:

“A public entity shall operate each service, program, or activity so that the service, program, or
activity, when viewed in its entirety, is readily accessible to and useable by individuals with
disabilities”.

This Section notes a couple of exceptions to this rule where, in isolated instances, these exceptions may
or may not apply depending upon particular conditions that may exist at these isolated instances. These
exceptions exist for:

(a) Actions that would threaten or destroy the historic significance of an historic property and
(b) Actions that would result in a fundamental alteration in the nature of the service, program,
or activity or in undue financial and administrative burdens.

B. Historic Property and Undue Burden.

The following is a brief discussion of two (2) circumstances where complete compliance with Section
35.150 and all the applicable ADA Title Il regulations and standards may not be possible. This does not
mean that Title Il regulations and standards can be ignored. Rather it means that alternate methods of
achieving program accessibility must be employed to achieve the maximum degree of accessibility as can
be achieved. Again, the regulations state the service, program, or activity, when viewed in its entirety,
must be readily accessible to and useable by individuals with disabilities.

Historic Property:

Title Il Regulations do not require a public entity to take any action that would threaten or destroy the
historic significance of an historic property. Alterations that would threaten or destroy historic property
would not be required. However alternate method for achieving accessibility must be employed. The
public entity shall take any other action that would ensure the individuals with disabilities receive the
benefits or services provided by the public entity.

Undue Burden:

Title Il Regulations do not require a public entity to take any action that would result in an undue financial
and administrative burden. It is the Department of Justice published view however, in its analysis of the
1991 Title 1l Regulations, that complying with Title Il Regulations would, in most cases, not result in an
undue financial and administrative burden on a public entity due to the array of resources available for
the funding and operation of services, programs, or activities. The Department’s analysis of the 2010 Title
Il Regulations did not change this view. Should this exception be employed however, the burden of
proving that compliance with the regulations and standards would result in an undue financial and
administrative burden rests with the public entity. The decision that compliance would result in such
undue burden must be made by the head of a public entity or his, or her, designee after considering all
resources available for use in the funding and operation of the service, program, or activity, and must be
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accompanied by a written statement of the reasons for reaching that conclusion. If the conclusion is
reached that any particular action would result in an undue burden but would nevertheless ensure that
individuals with disabilities receive benefits or services provided by the public entity.

C. Safe Harbor - Existing Facilities

ADA Title 1l Section 35.150(b) (1) outlines general methods that a public entity may use to comply with
the requirement that the public entity make their service, program, or activities readily accessible. Title Il
Regulations Section 35.150(b) (2) also provides some allowances for possibly not requiring alterations to
existing facilities in what is terms a “safer harbor”. “Safe harbor” in this case refers to existing facilities
that we building to previous adopted accessibility standards that may now not comply with the currently
adopted standards. Section 35.150(b) (2) (i) states:

“Elements that have not been altered in existing facilities on or after March 15, 2012, and that
comply with the corresponding technical and scoping specifications for those elements in either
the 1991 Standards or in the Uniform Federal Accessibility Standards are not required to be
modified in order to comply with the requirements set forth in the 2010 Standards”. However,
Section 35.150(b) (2) (ii) goes on to state “The safe harbor provided in Section 35.150(b) (2) (i)
does not apply to those elements in existing facilities that are subject to supplemental regulations
(i.e., elements for which there are neither technical nor scoping specifications in the 1991
standards)”.

The 1991 ADA Title Il Standards specify very little in scoping and
technical sections for accessibility requirements in the public
right of way. One of the main areas where the 1991 Regulations
do specify this information however is for street curb ramps.
Existing street curb ramps that are in compliance with the 1991
ADA Standards could be considered as being in “safe harbor”.
The published proposed Guidelines for the Public Right of Way
may however eliminate that “safe harbor” designation in the
future when these proposed Guidelines are in their final form
and are finally adopted as supplemental regulations. At the point in the Regulation of Section 35.150(b)
(2) (ii) would eliminate the “safe harbor” designation by the adoption of supplemental regulations. The
Regulation to remember here is that the concept of “safe harbor” only applies to existing facilities that do
comply with the 1991 ADA Title Il Standards and that are NOT to be altered in any way. If any existing
facility that does comply with the 1991 Standards is altered, the alteration must comply with ADA Title II
Section 35.151 for new construction and alterations as discussed below.
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1.7 ADMINISTRATIVE REQUIREMENTS

Title 1l requires that public entities take several steps designed to achieve compliance. These include:
1) Preparation of self-evaluation

Currently, the City of Colfax has fewer than 50 employees. However, Public Entities with 50 or more
employees who are also required to:

2) Develop a complaint procedure

3) Designate an individual to oversee Title Il compliance

4) Develop a Transition Plan if “structural” changes are necessary to achieve accessibility
5) Retain the self-evaluation for a minimum of three (3) years
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2.4 ON-GOING SELF EVALUATION

The Self Evaluation process should be an on-going process. As compliance standards change over time
and the serviceability of existing public right of way facilities can deteriorate over time, it is the obligation
of the public entity to further continually evaluate their facilities, programs, and policies to demonstrate
their continued commitment toward ensuring that the public entity complies with the ADA Title I
requirement to provide for “program accessibility”. Further, some of the data presented in the Transition
Plan spread sheets have been based upon a “sample review” of the City of Colfax Public Right of Way
Facilities and some of the lower priority evaluation areas, as identified in Section 3.2(A) Priority Selection,
will require a more thorough self-evaluation when these lower priority areas are identified in the future
for accessible alteration. As these lower priority items, as identified in the Transition Plan, become
scheduled for accessible alterations, this on-going City of Colfax evaluation process will have reviewed
these “low priority” areas in more detail giving a much more accurate picture of the specific type and
location of the necessary alterations to be performed.

City of Colfax Self Evaluation & Transition Plan — For the Public Right of Way 22 |Page






3.2 CITY FACILITIES IN PUBLIC RIGHT OF WAY:

A. PRIORITY SELECTION

Section 35.150(d) of the 2010 ADA Title Il Regulation sets the priority standards for the replacement of
curb ramps or other sloped areas where pedestrian walks cross curbs. The order of priority that is set, is:

1. Pedestrian walks serving entitles covered by the Act, including State and Local Government
offices and facilities.

Pedestrian walks serving transportation facilities.

Pedestrian walks serving places of public accommodation.

Pedestrian walks serving employers.

Pedestrian walks serving other area.

a krw

Places of public accommodation are specifically defined in ADA Title IlI
Section 12181 under twelve (12) different categories but generally include
all operations which affect public commerce. This is the difference between
facilities that serve places of public accommodation and facilities that serve
only employers. This higher level of public use is the reason why facilities
that are places of public accommodation have a higher priority than
facilities that serve employers.

Since the intent of the ADA Title Il Section 12181 Regulations is to provide
“program accessibility” for Title 1l entities, it is only logical that the same
order of priority that is set in the Title Il Regulations for curb ramps to also
be applied to all other facilities in the public right of way.

While following this general order for setting priorities, the City of Colfax shall also considered the
uniqueness of a facility, its relationship to the order of priorities, the physical location of a facility in
relationship to the order of priority, the total level of public use for the facility, and the total level of use
for the facility by the disabled public.

The City of Colfax shall use these standards to set the priority for ADA Accessibility repairs or alterations
as noted in the Transition Plan for the various public right of way facilities. It is recognized however, that
since this Transition Plan is a multi-year process, the City of Colfax reserves the right to accordingly modify
this priority order as current existing conditions and facilities can change over the course of a multi-year
Transition Plan process.
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facilities are not considered to be in “safe harbor” when supplemental standards are adopted into the
ADA. It is unclear at this time how or if the Department of Justice will further rule on this in matters
regarding of the public sidewalks.

There will likely be locations where the alteration of an existing public sidewalk, to meet the minimum 48-
inch width requirement of the California Title 24 Standards and the PROW Guidelines, will be “structurally
impractical” due to existing physical constraints or where the acquisition of additional public right of way
is not “available”. Determinations of “structural impracticability” must be made and documented as noted
in Section 3.2(C), Structural Impracticability. Public right of way that is not “available” must be
documented as noted in Section 3.2(D), Acquisition of Additional Public Right of Way.

3. Public Sidewalk Cross Slope

Current adopted ADA Standards would specify a maximum sidewalk cross slope of 1:48. Since 1994,
California Title 24 accessible standards have required a maximum public sidewalk cross slope of 2 percent.
The proposed PROW Guidelines specify a maximum public sidewalk cross slope of 2 percent. This observed
violation occurs most commonly at driveway to street curb cuts through the public sidewalk. The current
adopted City of Colfax Standard Drawings detail methods of correcting this violation when the sidewalk in
guestion is altered.

4. Public Sidewalk Accessible Passing Area

Current adopted ADA Standards would specify passing spaces at maximum 200-foot intervals in sidewalks
that are less than 5 feet in width. The passing space shall be either 60 inches in length and width or can
be the intersection of two walking surfaces providing a “T” shaped space complying with ADA Standards
Section 304.3.2 where the base and arms of the “T” shaped space extend 48 inches minimum beyond the
intersection of the two walking surfaces. Since 1994, California Title 24 accessible standards have specified
these same requirements. The proposed PROW Guidelines specify the same passing intervals and the 60
inch by 60 inch passing space but make no mention of a “T” shaped space although the “T” shaped space
specified by the ADA would technically allow two wheelchairs to pass.

There will likely be locations where the alteration of an existing public sidewalk, to meet the accessible
passing area requirements of the adopted ADA Standards, California Title 24 Standards, and the PROW
Guidelines, will be “structurally impractical” due to existing physical constraints or where the acquisition
of additional public right of way is not “available”. Determinations of “structural impracticability” must be
made and documented as noted in Section 3.2(C), Structural Impracticability. Public right of way that is
not “available” must be documented as noted in Section 3.2(D), Acquisition of Additional Public Right of
Way.

5. Sidewalk Transition Plan Data Spread Sheets

The Sidewalk Transition Plan cost estimate provided below is based only upon a review of the noted
general cross slope violation requiring complete sidewalk replacement and upon an engineering judgment
for the total lineal feet of an assumed four (4) foot wide sidewalk that would be required to be altered. As
such, this is a very minimal cost estimate as further self-evaluation for the other violations of sidewalk
width, passing space, and vertical height offsets in the sidewalk may render much more sidewalk required
to be replaced if more minimal cost alterations cannot be achieved. This engineering judgment has been
based an estimate of the percentage of the city streets that have existing developed right of considering
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in ponding of water on the sidewalk as the result of inadequate drainage which can cause possible
slippery surfaces which are a violation of the ADA Standards, California Title 24 Standards, and the
PROW Guidelines.

4. Grates

The 2010 DOJ ADA Standards, Section 302.3, specifies the adopted requirements for grates along
an accessible path of travel. Grate openings are limited to %” maximum along the “dominant”
direction of travel which in most cases would be parallel to the direction of pedestrian travel. Both
the California Title 24 Standards and the PROW Guidelines have the same standard. All of these
standards clearly recommend that the location of grates along an accessible path of travel should
be avoided whenever possible. Both the 2010 DOJ ADA Standards, in Section 810.9, and PROW
Guidelines, in Section 302.7.4, specify larger allowable gaps at pedestrian at grade rail crossings.

5. Utility Poles and Street Lighting

The 2010 DOJ ADA Standards, Section 307, specifies the adopted requirements for protruding
objects, post mounted objects, and minimum height along a public sidewalk. Utility poles and
street lighting are primarily post mounted objects but protruding and projecting objects mounted
on the post below a height of eighty (80) inches above the walking surface can also pose a problem
for the visually impaired. Protruding and post mounted objects are not allowed to reduce the
required clear width along the accessible route of travel. The 2010 ADA specifies this required
clear width as being 36 inches.

The California Title 24 Standards are generally the same and provide the same basic results as the
DOJ ADA Standards. The California Title 24 Standards, Section 11B-403.5.1, however, does require
a minimum clear public sidewalk accessible width of 48 inches but also allows the sidewalk to be
reduced to 36 inches where the enforcing agency determines that compliance with the standard
would create an “unreasonable hardship”. Quite often, the relocation of a utility pole or street
light could be considered as being an “unreasonable hardship” as determined by the enforcing
agency, which in this case is the Building Official. The PROW Guidelines specify much more
restrictive requirements for post mounted objects than both the ADA Standards and the California
Title 24 Standards. The PROW Guidelines also specify a minimum clear pedestrian access width of
48 inches and specifies that projections shall not reduce with required clear width. Unlike the
California Title 24 Standards however, the PROW Guidelines do not provide for any exceptions to
reduce the minimum clear pedestrian access width of 48 inches. Any possible reductions in the
48-inch clear pedestrian access width would have to be based upon a determination of “structural
impracticability” due to existing physical site constraints or be based upon the acquisition of
additional public right of way as being not “available™.
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6. Street Furniture and Signs

The 2010 DOJ ADA Standards, Section 307, specifies the
adopted requirements for protruding objects, post
mounted objects, and minimum height along a public
sidewalk. These types of violations occur most
commonly at street furniture and signs. Building
ornamentation, building structure, and vegetative
projections into the public right of way below a BN PR TSt

minimum height of 80 inches above the walking surface BN NI oty [ ;
can also pose a problem for the visually impaired. Protruding and post mounted ObjECtS are not
allowed to reduce the required clear width along the accessible route of travel. The 2010 ADA
specifies this required clear width as being 36 inches.

The California Title 24 Standards are generally the same and provide the same basic results as the
DOJ ADA Standards. The California Title 24 Standards, Section 11B-403.5.1, however, does require
a minimum clear public sidewalk accessible width of 48 inches but also does allows the sidewalk
to be reduced to 36 inches where the enforcing agency determines that compliance with the
standard would create and “unreasonably hardship”. It should be noted here however, that
moving street furniture and signs, or reducing projections into the required sidewalk width would
generally NOT create an “unreasonable hardship”. Therefore, protruding objects and post
mounted objects, such as street furniture and signs, and projecting objects that can easily be
altered should not project into a minimum clear accessible public sidewalk width of 48 inches.

The PROW Guidelines specify much more restrictive requirement for post mounted objects than
both the ADA Standards and the California Title 24 Standards. The PROW Guidelines also specify
a minimum clear pedestrian access width of 48 inches and specifies that projections shall not
reduce this required clear width. Unlike the California Title 24 Standards however, the PROW
Guidelines do not provide for any exceptions to reduce the minimum clear pedestrian access
width of 48 inches. Any possible reductions in the 48-inch clear pedestrian access width would
have to be based upon a determination of “structural impracticability” due to existing physical
site constraints or be based upon the acquisition of additional public right of way as being not
“available”.

7. Obstructions Transition Plan Data Spread Sheets

Types of the various violations described above have been generally observed throughout the
City during the City evaluation process for the public sidewalks and are most likely to be observed
and added to again during an on-going City evaluation process as “Obstruction” violations can and
do change significantly over time. Site specific obstruction evaluations shall be subject to the on-
going evaluation process noted in Section 2.4. Priority order, specified above in Section 3.2(A), will
be followed as specific locations are identified by the on-going self-evaluation process and when
alteration of these identified violations occurs. Specific Obstruction Transition Plan Data Spread
Sheets have not been provided as cost estimates for the repair of these types of violations can
vary greatly. However, generally the noted violations for “changes in vertical elevation” and
“uneven surfaces and inadequate drainage” can easily be corrected with no additional costs when
public sidewalk sections have to be replaced due to the three main types of Public sidewalk
violations noted in Section 3.2(l) “Sidewalks” above. As such, the Sidewalk Transition Plan Data
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occurs. Due to the wide range of possible solutions for these types of observed violations, valid
cost repair estimates cannot be determined at this time.

L. FUNDING SOURCES

The City of Colfax typically budgets approximately $10,000. Annually for ADA improvements within the
public right of way. The City currently has some possible sources of funding including the Residential
Construction Tax noted in Section 3.24 of the Colfax Municipal Code, the Special Gas Tax Street
Improvement Fund noted in Section 3.28 of the Colfax Municipal Code, and the Mitigation Impact Fee
noted in Section 3.56 of the Colfax Municipal Code. Two other past possible sources for this funding
include Community Development Block Grant (CDBG) funds through Federal Housing and Urban
Development (HUD) and the California Gas Tax Road funds if they are available. In years of strong
economic growth, the City of Colfax General Fund may also be a source of additional funding for ADA
improvements within the public right of way but this funding source could not be considered to be reliable
on ayearly basis.

For any particular year when the City of Colfax has any additional funding from all available sources in
excess of the amount budgeted annually for ADA improvements in the public right of way, the City should
consider applying additional funding in excess of the budgeted amount toward the resolution of ADA
public right of way violations.

The City of Colfax will always endeavor to seek out any new possible funding sources which could be
applied to ADA improvements within the public right of way.

For the purposes of setting up the City of Colfax Transition Plan and for the setting of the 1 year priorities,
the City will consider the current availability for the approximately $10,000.00 budgeted annually for ADA
improvements in the public right of way.

M. 15T YEAR PRIORITIES

Based upon the available yearly average funding sources for accessible improvements in the public right
of way, the following is a listening of the City of Colfax 1t year priorities for accessible and alterations in
the public right of way.

3. Summary
Church Street & Main Street Replace One Curb Ramp [ $ 5,000
Bus Stop at Amtrak Station Relocate Bench $ 500
Accessible Parking Stall at City Hall | Cut-in new ramp in $ 4,500
sidewalk and re-stripe
Total $10,000

N. SUBSEQUENT YEARS
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Recommendations — Recommend that an additional Note be added to read “Parallel type curb ramps shall
have a detectable warning surface that extends the length of the bottom landing and 3.0" in depth from
the back of the curb. Detectable warning surfaces shall conform to the details on this plan”.

C. ENCROACHMENT PERMITS

Item — The Encroachment Permit does not address accessibility concerns for public notification at
sidewalks closed for construction as specified in PROW Section R205 and MUTCD Section 6D.01.

Recommendation — Sidewalk closures required for sidewalk alteration or construction should be posted
in printed form and on the City’s website at least 48 hours in advance of anticipated sidewalk closure. The
printed form should be posted at the City Hall public counter and City bulletin boards. The printed form
and website should specifically note the anticipated time frame for sidewalk closure, the areas of sidewalk
closure, and identify the most reasonable possible alternate accessible pedestrian route or routes of travel
around the sidewalk closure. The printed form and website should be removed within 24 hours of project
completion. The City of Colfax shall provide all of this information in alternative formats for qualified
disabilities upon request.

Item — The Encroachment Permit does not address accessibility concerns for the requirement to maintain
atemporary accessible path of travel around a sidewalk closed for construction or to provide a temporary
alternate accessible route of travel around a sidewalk closed for construction.

Recommendation — A General Condition should be added to the Encroachment Permit that the
Contractor/Applicant is responsible for providing a temporary altered accessible route of travel around
any sidewalk closure or for providing for a temporary alternate accessible route of travel around any
sidewalk closure. Altered and alternate accessible pedestrian routes of travel shall comply with Sections
6D.01, 6D.02, and 6D.05 of the MUTCD.

Iltem — The Encroachment Permit does not address accessibility concerns for temporary pedestrian
channelizing devices at altered sidewalk routes of travel or for temporary pedestrian barriers at sidewalk
routes of travel closed for construction.

Recommendation — A General Condition should be added to the Encroachment Permit that the
Contractor/Applicant is responsible for providing or constructing temporary accessible pedestrian
channelizing devices or temporary accessible pedestrian barricades per the adopted Colfax Standard
Drawings whenever alteration or construction on the sidewalk is to occur. If pedestrian barricades are to
be used, they shall be located such that a disabled pedestrian shall not have to backtrack significant
distances along a sidewalk that has been closed in order to reach an identified alternate accessible route
of travel. Accessible pedestrian barricades and accessible pedestrian channelizing devices shall comply
with Sections 6F.63, 6F.68, and 6F.71 of the MUTCD.

Item — The Encroachment Permit does not address accessibility concerns for maintaining access to
commercial establishments.

Recommendations — A General Condition should be added to the Encroachment Permit to read
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“Permittee to assure that adequate accessible ingress and egress is provided at all commercial
establishments adjacent to the work at all times.

D. SIDEWALK MAINTENANCE PROGRAM

Item — The current policy of the City of Colfax is to issue a Repair Notice to the property owner
when and after a received complaint from the public for a sidewalk accessibility violation is
made. This current policy therefore is reactive, as action is taken only after an ADA violation
has already occurred. This leaves the City more open to possible ADA litigation as immediate
legal action can be started when a violation has occurred.

Recommendation — Recommend that the City adopt a Sidewalk Maintenance Program to be
more proactive in addressing the ADA and California violations by initiating a regularly
scheduled City inspection program to identify and address these violations before a complaint
has been filed by the general public. In addition to the more standard sidewalk violations of
broken sidewalk surfaces and vertical height offsets in excess of that allowed by the Standards,
this Program inspection points should be expanded to include other ADA or PROW violations
such as:

1) Sidewalks that have been tilted from their original position by vegetation or roots resulting
in cross slopes in excess of the Standards.

2) Sidewalks that have been tilted from their original position by vegetation or roots resulting
in longitudinal slopes in excess of the Standards

3) Excessive vegetation that extends or projects over the public sidewalk in violation of the
Standards.

Street furniture, signs, or other portable physical obstructions placed by the public on or over
the public sidewalk in violation of the Standards. It should be noted that the PROW Guidelines

have more restrictive standards for protruding objects than are currently noted in both the
ADA Standards and the California Title 24 Standards.

E. MUNICIPAL CODE

1. City of Colfax Municipal Code — Title 5

Title 5, Chapter 5.16 — Cable Television Systems

Item — Section 15.16.190- Design and Construction Requirements - Trenching and placement
of cable can result in the removal of small width of public sidewalk. A small width replacement
of a public sidewalk can often deteriorate over time creating accessible compliance issues.
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Recommendation - A new Section should be added to this Chapter that the Contractor/Applicant
is responsible for providing or constructing temporary accessible pedestrian channelizing devices
or temporary accessible pedestrian barricades per the Colfax standard drawings whenever
alteration or construction on the sidewalk is to occur. If pedestrian barricades are to be used,
they shall be located such that a disabled pedestrian shall not have to backtrack significant
distances along a sidewalk that has been closed in order to reach an identified alternate accessible
route of travel. Accessible pedestrian barricades and accessible pedestrian channelizing devices
shall comply with Sections 6F.63, 6F.68, and 6F.71 of the MUTCD.

Item — Section 12.04.050 - Residential Alterations — New Section for alterations to one family
residences.

Recommendation — Recommend that language be added which states “Sidewalk repairs in front
of single family residences required by current ADA Standards and future PROW guideline
standards are the responsibility of the property owner and would be triggered by substantial
alterations to the single family residence”. The definition of a substantial alteration needs to be
specified in the Municipal Code.

Title 12, Chapter 12.08 — Excavations

Item — Section 12.08.060 — Sidewalk Reconstruction Requirements — New Section — Some
excavations can result in the removal of small width of public sidewalk. A small width replacement
of a public sidewalk can often deteriorate over time creating accessible compliance issues.

Recommendation — Recommend adding language that states “When an existing public sidewalk
is cut or removed for any excavation purpose, that a section of public sidewalk between existing
construction or control joints as determined by the City Engineer is to be removed and replaced
to the current adopted City Policies and Standards”.

Item — This Chapter does not address accessibility concerns for public notification at sidewalks
closed for construction as specified in PROW Section R205 and MUTCD Section 6D.01.

Recommendation — Sidewalk closures required for sidewalk alteration or construction should be
posted in printed form and on the City’s web site at least 48 hours in advance of anticipated
sidewalk closure. The printed from should be posted at the City Hall public counter and City
bulletin boards. The printed form and web site should specifically note the anticipated time frame
for sidewalk closure, the areas of sidewalk closure, and identify the most reasonable possible
alternate accessible pedestrian route or routes of travel around the sidewalk closure. The printed
form and web site should be regularly updated for any changes in the anticipated time frame.
When alteration or construction of the sidewalk is complete, the printed from and web site should
be removed within 24 hours. The City of Colfax shall provide all of this information in alternative
formats for qualified disabilities upon request.

Item — This Chapter does not address accessibility concerns for the requirement to maintain a

temporary accessible path of travel around a sidewalk closed for construction or to provide a
temporary alternate accessible route of travel around a sidewalk closed for construction.
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